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Abstract. The European Arrest Warrant (EAW) is one of the most used mechanisms in judicial cooperation in
criminal matters. It consists of simplified procedure for cross-border surrender for purposes of prosecution or
executing a prison sentence or detention order, thus replacing the traditional system on cooperation including the
political authorities of member-states. The paper aims to explain the role of Public Prosecutors in the procedure of
issuing the EAW through the practice of the Court of Justice of the European Union (CJEU). The paper deals with
two parts: first, it elaborates case law by which the Court secured additional clarification of the long-standing
question regarding the definition of “judicial authority” responsible for issuing the EAW and second, it elaborates
the jurisdiction of public prosecutors in member-states in their capacity to issue the EAW. Both parts explain court
cases and judgements brought upon. The first part covers court rulings relating to the relationship between the EAW
and the National Arrest Warrant (NAW), which establishes the existence of an NAW at the time of issuing the
EAW. After establishing such a relationship, the paper proceeds to define the term "judicial authority"”, although it is
up to the member-states to determine the competent authorities under their domestic law. However, involving bodies
of several member-states, the Court in its judgments defines some of them as competent authorities for the issuance
of the EAW, while other bodies the Court does not accept as competent for the issuance of the EAW. The latter
cases relate to the central part of the papers, with cases involving public prosecutors and their role in domestic
systems as a "judicial authority" authorized to issue an EAW under the Framework Decision of the European Arrest
Warrant (FDEAW). The degree of independence of public prosecutors and their relationship with the political
authorities, especially the relationship with the executive and the possibility for the public prosecutor to receive
guidance and instructions in the decision to issue the EAW, is elaborated. With these judgment, the CJEU further
develops its jurisprudence regarding the functioning of the EAW in the criminal justice area. The conclusion
explains the impact of these judgments in national law of member-states, as well as on the whole area of criminal
justice in the EU, implying the need of evaluation and possible reform of criminal justice organization in certain
member-states.
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1. INTRODUCTION

The EAW is a measure of EU’s criminal law, applicable among judicial authorities of EU member-states, according
the principle of mutual recognition, where the extradition procedure is replaced by simplified and expedited
procedure. A member-state issuing the EAW may request that it be carried out in any other EU member-state. The
FDEAW provides for a catalogue of 32 offences in which mutual trust is at a higher level, meaning that extradition
may only be refused on limited grounds. The basis for the FDEAW system is simple: EAW issued by one member-
state must be executed in another, unless the FDEAW requests or allows non-execution. For other offences not
provided for in the catalogue, the national provisions of criminal law apply. The warrant refers to offenses
punishable by imprisonment of more than one year or imprisonment for more than four months or a warrant for
detention of more than four months. The decision of the court ordering the deprivation of liberty and return of the
person for the purpose of conducting a criminal procedure, execution of imprisonment or detention shall be carried
out without delay by the court of the state in which the person is within 90 days. The surrender of a person may be
refused under the following conditions: if it is convicted of the same offense; in case of amnesty; or the person
cannot be held criminally responsible due to his/her age. The State requesting the extradition may, instead of
extraditing him, execute the judgment itself.

The FDEAW leaves numerous unanswered question. These refer, above all, to the very notion of the EAW. As the
NAW, the EAW is a decision of a competent court or judicial authority or arrest order of a person for purposes of
conducting criminal investigation or execution of sentence or detention order. However, CJEU made it clear that for
the purposes of FDEAW it is crucial to distinguish between NAW and EAW. Further, the FDEAW requires the
EAW to be issued by judicial authority. The same applies to the execution of the EAW and the NAW on which it
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must be based. The FDEAW envisions a “judicial” system in which key decisions are made by the judiciary and the
role of executive bodies are only limited to providing administrative and practical assistance. Therefore, it is
important to determine what constitutes a “judicial authority”. The FDEAW requires member-states to determine
which judicial authority will be competent to issue or execute the EAW, but does not define the very term of
“judicial authority”.

2. PREVIOUS CASE LAW
In its judgment of Bob-Dogi case, brought on June 1, 2016, the CJEU had the opportunity to decide on Article 8,
paragraph 1, point ¢ of the FDEAW regarding the consequences of the absence of the NAW issued before and
separately from the EAW in case of a request for surrendering a person based on the EAW. In the present case, the
Romanian executive authority received a request for extradition from a Hungarian body based only on the EAW,
which was not based on a previous, separate NAW. The Romanian court, as an executive authority, found that the
EAW had also expanded into Hungary and assumed that the EAW was also the NAW. This assumption turned out
to be correct. Hungarian law provides for a “simplified procedure” in cases where the concerned person is already
outside the territory of Hungary when the EAW is issued. In such a case, no separate NAW has been issued. At the
same time, the EAW constitutes an NAW. The Romanian court has questioned whether this is compatible with
Article 8, paragraph 1 of the FDEAW, which stipulates that the EAW must comply with “evidence of an enforceable
judgment, an arrest warrant or other enforcement decision with the same effect”. The concerned court decided to
refer to the CJEU in a preliminary ruling procedure on whether the FDEAW requests a previous arrest warrant and if
that is the case, whether the absence of such an arrest warrant implies grounds for non-execution of the EAW. The
CJEU has interpreted this to imply that the EAW must be based on a national judicial decision in the form of NAW
or a comparable decision.
According to the Court, where the EAW is issued for purposes of conducting criminal investigation does not contain
a reference to the existence of the NAW, the executive judicial authority cannot give effect to it if, upon request
from the issuing authority, it submits all additional information as a matter of urgency, that authority confirmed that
the arrest warrant had in fact been issued in the absence of any NAW. The CJEU clarified that the compliance with
the requirement that there be an NAW different from the EAW is of particular importance because it means that,
where the EAW was issued in order to prosecute, the person concerned should already benefit, at the first level of
the proceedings, from procedural safeguards and fundamental rights, the protection of which is the task of the
issuing authority to ensure in accordance with applicable national law. That judicial protection is lacking, in
principle, when the issue of the EAW is not preceded by a decision made by a national judicial authority.
Referring to these goals, the CJEU explained that the FDEAW imposes a double level of protection for procedural
and fundamental rights of the requested person: the first concerns on judicial protection provided at the level at
which the NAW was issued; the second refers to the protection that must exist when adopting the decision to issue
the EAW. This double level of judicial protection was lacking, in principle, according to the simplified procedure
that existed in Hungary as only one decision was adopted, and not two according the FDEAW. At the end, the CJEU
found that the absence of any indication in the EAW of the existence of the NAW was not one of the grounds for
non-execution listed in the FDEAW. However, the CJEU stressed that the FDEAW is based on the premise that
EAW mentions a national arrest warrant or a comparable decision. Failure to do so implies that the EAW is invalid,
which in turn means that the executing authority must refuse the execution of the EAW.
In the cases of Poltorak, Kovalkovas and Ozcelik, the Amsterdam Court, as competent to prosecute EAW under
Dutch law, decided to refer to the CJEU in preliminary ruling procedure for a legal explanation of the exact meaning
of the “judicial authority”. These cases relate to the pre-trial proceedings filed by the Amsterdam District Court,
which received three EAWSs. Specifically, in the Poltorak case, the EAW was issued by the Swedish Police Board.
In the Kovalkovas case, the EAW was issued by the Lithuanian Ministry of Justice. Finally, in the Ozcelik case, the
EAW was issued by the Hungarian police, but later confirmed by the public prosecutor. The Amsterdam District
Court referred to the CJEU to clarify whether the police authorities in Poltorak and Kovalkovas could be considered
as bodies covered by “judicial authority” under Article 6, paragraph 1 of the FDEAW. The referring court, also
asked the CJEU whether the public prosecutor's confirmation of the intentions to issue the EAW, previously issued
by the police, could be considered to be covered by the term "judicial decision" under Article 8, paragraph 1 of the
FDEAW.
In cases of Poltorak and Kovalkovas, the CJEU held that the terms “judicial authority” and “judicial decision” are an
autonomous concept of the EU law and “are not limited to designating only the judges or courts of a member-state,
but may extend, more broadly, to the authorities required to participate in administering justice in the legal system
concerned” This includes criminal courts and judges of a member-state, but not police services and executive such
as ministers. The CJEU explained that the term “judicial” must be distinguished from the executive, in accordance
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with the principle of separation of powers. Hence, judicial bodies are traditionally explained as authorities for
delivering justice, unlike administrative or police bodies, which fall under the mandate of the executive branch. The
issue of issuing EAWs by “central authorities” such as the police service or ministries does not provide the judicial
authority with the certainty that the decisions related to EAW “cover all judicial guarantees” and therefore cannot
provide a "high level of trust" between states-members as required by mutual recognition principle. After finding
that the term “judicial authority” is an autonomous concept of the EU, the CJEU continued to broadly construct the
notion by covering national bodies that administer criminal justice, but not the police service. As a result of this
reasoning, the CJEU concluded that, in the Ozcelik case the confirmation by the public prosecutor of the issued
EAW for the purposes of conducting criminal proceedings by the national police authority is a legal act that the
public prosecutor verifies and confirms the issue of the EAW and thus constitutes a “judicial decision” within
Article 8, paragraph 1 of the FDEAW.

The CJEU conclusions are logical. Common sense simply dictates that police and ministries cannot be considered as
judicial authorities. It would be really undesirable if the courts of the member-states executing the EAW were
obliged to act on the orders of foreign police officers or politicians. For the whole system to be legitimate, there
must be guarantees that the EAW is issued with respect to the right to a fair trial and other fundamental rights. Such
guarantee could not be given to the police or other politically controlled bodies. However, the precise powers and
duties of public prosecutors in other member-states may vary and not all offices may provide the guarantees of
procedural and fundamental rights required to satisfy the CJEU. Therefore, in determining whether public
prosecutors can be labeled as a “judicial authority” authorized to issue an EAW, a case-by-case analysis is required.

3. THE EAW AND THE ROLE OF PUBLIC PROSECUTORS
More controversial is that the issuing judicial authority must act "impartially” and "objectively” from the executive
when issuing the ENA. Following the principles of separation of powers, this basic requirement aims to ensure that
the rule of law prevails and that the fundamental rights of the person concerned are effectively protected, in the
absence of any political considerations. On May 27, 2019, the CJEU, through a new ruling, provided further
clarification on the long-standing question of the definition of “judicial authority” responsible for issuing the EAW
and decided on the independence to be determined under the EU law. It responded to the doubts regarding the
capacity of the public prosecutor of member-state to issue EAWS, a doubt raised by the cases explained above.
In May 2016, the Germany’s Public Prosecutor’s Office of Liibeck issued an EAW against a Lithuanian citizen
residing in Ireland for premeditated murder and serious injury in 1995. Also, in March 2018, the Germany’s Public
Prosecutor’s Office of Zwickau issued an EAW against a Romanian citizen who is also residing in Ireland for the
crime of organized or armed robbery. The two cases were merged into one due to the referral of a common question
concerning Article 6, paragraph 1 of the FDEAW regarding the identification of a “judicial authority”. More
specifically, before the Irish courts, the defendants challenged the execution of the EAWS, claiming that the public
prosecutors of Liibeck and Zwickau were not a “judicial authority” under Article 6, paragraph 1 of the FDEAW.
Before the CJEU were presented a humber of question in preliminary ruling procedure concerning the position and
role of the German Public Prosecutor's Office in its connection with the executive branch.
As noted, the EAW is based on the idea that EU member-states recognize the decisions of their judicial authorities
and implement them as soon as possible. The system is based on mutual trust, but not every member-state has the
same authority for issuing the EAW. As for the abovementioned, the procedure in Germany is not a special case. In
most member-states, it is common practice for a public prosecutor to issue an EAW after a judge issues a NAW. It is
different in countries like France and Spain, where investigative scrutiny is responsible. However, persecution in
most member-states is organized strictly independently and there is no jurisdiction or influence from the executive.
Other member-states where their public prosecutors are responsible for issuing the EAW are, for example, Austria,
Bulgaria, the Netherlands, Portugal, Romania and, in some cases, Sweden. Furthermore, in Belgium, Luxembourg
and Italy, public prosecutors are responsible for issuing the EAW in connection with the execution of the sentence,
while in Estonia and France, public prosecutors are responsible for prosecution under the EAW.
In Germany, public prosecutors are responsible for prosecution and are subordinate to the Ministry of Justice and
may be subject, directly or indirectly, to specific guidelines or instructions from that body in connection with the
adoption of the decision to issue the EAW. Unlike the judges, whose independence is guaranteed by the
Constitution, prosecutors are not free to work. The German prosecutor's office is organized in a hierarchical
structure, headed by the Minister of Justice of the Land in which the prosecutor works. There is one public
prosecution office each at the Regional Courts and these public prosecution offices are subordinate to the Regional
public prosecution office. The Regional public prosecutor is subordinate to the Minister of Justice of the Land. On
the federal level, the Federal Public Prosecution Office is subordinate to the Federal Minister of Justice. According
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to sections 146 and 147 of the Courts Constitution Act, prosecutors are required to follow instructions from the
authorities, including the Minister of Justice.

A longer answer would require giving a certain nuance to this strict image, including the fact that the right to issue
instructions on ministerial level are extremely rare and, when they occur, are always accompanied by considerable
public attention or by transparency requirements. However, it is fair to conclude that in light of the CJEU’s strict
approach to the criterion of independence, the German public prosecutor's office is not, in fact, independent in the
broadest sense required of the FDEAW. Under these conditions, is a German public prosecutor sufficiently
independent to be considered as judicial authority within the meaning of Article 6, paragraph 1 of the FDEAW? The
Irish Court referred this question to the CJEU. The right of the executive to issue instructions to public prosecutors
has been controversial in Germany, and the reasons are obvious, as the politicians can theoretically influence who is
under investigation and who is accused. The counter-argument is also known for a long time, as the right to give
instructions exists so that one can take political responsibility if the state allows its powers to enforce the law against
individuals.

So what does this mean in the context of the EAW? For a member-state to execute an EAW on its territory and with
its authorities requires a great deal of trust. The Ministry of Justice so-called “external right to instructions” on
German public prosecutors have been debated in Germany for decades, and although there have been few cases in
which the minister has actually taken advantage of this, the very existence and use of that right casts a shadow over
the prosecution's independence. In this regard, the Court reiterates that the EAW mechanism is based on a dual level
of protection of procedural rights and fundamental rights, referring to the judgment of Bob-Dogi from 2016,
regarding the distinction between the NAW and the EAW. It requires effective judicial protection of the right of the
person concerned to be granted at the time the NAW is adopted and at the stage when the EAW is issued. Although
it is the responsibility of the “issuing judicial authority” to guarantee a second level of protection, the Court requires
that it be able to perform its responsibilities objectively and impartially. So, the CJEU continued to test those claims
against the situation in the German public prosecutor's office. In the joined case of the two German EAWS, the
German public prosecutor does not meet the requirements to act independently of the executive branch in issuing the
EAW.

In its judgment of May 27, 2019, the CJEU confirmed, based on its previous case-law that the public prosecutors are
bodies involved in the administration of criminal justice. It also confirmed that the concept of “judicial authority” is
not limited only to judges or courts but more broadly to bodies “involved in the administration of criminal justice”,
other than the ministers and police services that are part of the executive branch. This concept is being extended to
the public prosecutor's offices, which are competent, in criminal proceedings, to prosecute persons suspected of
having committed a crime so that that person can be brought before a court. Accordingly, the CJEU has ruled that
German public prosecutors do not provide a sufficient guarantee of independence from the executive branch when
issuing the EAW. The Court has found that the “issuing judicial authority” must be able to carry out its
responsibilities objectively and its independence must be guaranteed by statutory rules and an institutional
framework.

According the judges, the executive cannot give the judicial authority any instructions or guidelines for an
investigation, even if those powers are not applied in practice. In the case of Germany, the two public prosecutors
who have issued extradition requests and are responsible for prosecution have been found to be subordinate to the
Ministry of Justice, which means they may be subject, directly or indirectly, to guidance and instruction in certain
cases. Furthermore, the CJEU emphasized the double level of protection of procedural and fundamental rights in the
EAW system: first, the person must benefit from the protection of procedural and fundamental rights in respect of
the decision to issue the NAW; and second, these rights must also be protected at the stage when the decision to
issue the EAW is made. The second level of protection of the rights means that the judicial authority must evaluate
the compliance with the conditions required for the issue of the EAW and examine whether, in the specific
circumstances of each case, it is proportionate to issue that warrant, even when the EAW is based on a national
decision made by a judge or court. In addition, where the right of the issuing member-state gives the authority to
issue an EAW to a body which, while participating in the administration of justice in that member-state, is not in
itself a court, the decision to issue such an arrest warrant and the proportionality of such a decision must be able to
be subject of a court proceeding that fully meets the requirements of effective judicial protection.

The “issuing judicial authority” must be able to carry out its responsibilities objectively. In order to perform its role,
the judicial authority must be able to take into account all the incriminatory and exculpatory evidence, without
exposing itself to the risk that its decision-making authority may be subject to external instructions, in particular by
the executive, so there is no doubt that the decision to issue the EAW lies within that authority, not within the
executive. The issuing judicial authority must be in a position to provide a guarantee to the executive judicial
authority that, in respect of the guarantees given by the legal order of the issuing member-state, it shall act

996



KNOWLEDGE - International Journal
Vol.41.5

independently in carrying out the responsibilities inherent in issuing the EAW. In particular, the issuing judicial
authority must demonstrate that there is a statutory rule and institutional framework capable of ensuring that it is not
exposed when the decision to issue an arrest warrant is made, at any risk of being subject to instructions from the
executive. On the other side, the German government argued that the decisive criteria is not the complete
independence of the public prosecutor, but his participation in the judiciary. The independence of the prosecutor
should not be confused with the independence of the judiciary. Contrary to the judge's actions, the prosecution did
not request a full separation from the executive, with the result that oversight and instructions are permissible.
According to this argument, there is a double standard for independence, and the public prosecutor's office is
gradually less independent. Despite such arguments from the German government that such authorization for
instructions is covered by the German law, these guarantees were considered insufficient by the CJEU and therefore
German public prosecutors are no longer allowed to issue EAWS.

4. ADDITIONAL CLARIFICATION - THE CONCEPT OF ¢“EFFECTIVE JUDICIAL
PROTECTION”

The question of who is authorized to issue the EAW has been re-addressed through the courts in Luxembourg and
the Netherlands which referred to the CJEU, in a preliminary ruling procedure, whether the prosecutors of Belgium,
France and Sweden are qualified as “judicial authorities” for the purposes of issuing the EAW. The questions were
raised in relation to the EAW issued by the Belgian Public Prosecutor for the purposes of serving a prison sentence
and in relation to the EAW issued by the prosecutors of Sweden and France for the purposes of conducting a
criminal investigation. More specifically, the courts of the Netherlands and Luxembourg have requested further
clarification of the CJEU’s judgments of May 27, 2019, in respect of German public prosecutors who have been
found not to provide sufficient guarantee of independence from the executive branch when issuing the EAW.
According the principle of procedural autonomy and Article 6 of the FDEAW, public prosecutors will qualify as a
judicial authority when two conditions are met: first, the public prosecutor must enforce or participate in the
administration of justice; and second, the independence of public prosecutors must be legally established by
organizational rules that will prevent prosecutors from being subject to the instructions from the executive. The
CJEU set a third condition regarding the concept of “effective judicial protection” through the ability of prosecutors
to assess the necessity and proportionality of issuing EAW. In these judgments, the CJEU focuses on national legal
framework for assessing the independence of the prosecution and is satisfied when legal and organizational rules
formally prevent the government from issuing individual instructions to the prosecuting authority. The executing
authority must confirm that the decision to issue the EAW is subject to prior judicial protection, i.e. that the court or
judge has assessed the proportionality of the EAW and that the conditions for issuing the EAW have been met. In
other words, the decision of the prosecutor to issue an EAW must be able to be a subject, in a member-state, in court
proceedings that fully meet the requirements for effective judicial protection. In these cases, the CJEU considered
that each of the surveyed national systems in Belgium, Sweden and France met the requirements for effective
judicial protection.
First, in the Swedish case, national law requires the decision to issue an EAW to be preceded by a court decision to
order pre-trial detention. The CJEU confirmed that effective judicial protection is provided when the court confirms
the conditions and proportionality of the EAW before it is issued by the prosecutor, i.e. during the hearing in relation
to pre-trial detention. The Court also emphasized that the pre-trial detention order could be challenged after it is
issued, and when the challenge is successful, the EAW is automatically suspended. For the CJEU, this system meets
the requirements for effective judicial protection, even in the absence of an independent appeal procedure against the
prosecutor's decision to issue the EAW. Second, in the French case, the CJEU considered that under French law, the
EAW for criminal investigation purposes could be issued after an investigating judge had issued a NAW. In this
case, the CJEU noted that a judge who issued the NAW also asked the public prosecutor to issue the EAW at the
same time. At this point in the proceedings, the judge ruled that the conditions for issuing the EAW were met,
including its proportionality. According to the CJEU, this procedure demonstrates that the proportionality of EAW
can be assessed at the time the NAW is issued, which occurs before or at the same time when issuing the EAW, and
notes that the decision to issue the EAW may also be subject to additional procedure for annulment. As a result, the
French system meets the requirements for effective judicial protection. Third, where the EAW has been issued for
the purpose of serving a prison sentence, as in the Belgian case, the EAW derives from a court decision to impose a
prison sentence. The existence of a court proceeding with a prison sentence allows the executive to assume that the
decision to issue the EAW stems from a national procedure in which the person's rights are respected; and the
proportionality of the EAW stems from the FDEAW’s claim that EAW can only be issued regarding imprisonment
of at least 4 months. In such circumstances, the request for effective judicial protection is met by the decision to
punish the concerned person.
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5. CONCLUSION

With these judgments, the CJEU further develops its jurisdiction regarding the EAW in the field of criminal justice,
in which mutual trust should not be confused with “blind” trust. The Court has taken a more balanced approach
between the fundamental rights of the person subject to an EAW and the EU's goal to guarantee the free movement
of judicial decisions, an orientation that seems to be confirmed by the recent case law. Behind the influence of the
individuals affected by EAW, the decisions of the Court significantly contribute to the clarification of the term
“judicial authority” through an autonomous definition. First, it confirms that this notion may extend beyond the
courts and involve public prosecutors. Second, with regard to the standards of protection of fundamental rights, it
clarifies the guarantees arising from the role of the “issuing judicial authority”, namely the need for independence.
While this is a significant step towards effective judicial protection, it implies that the executive authorities will have
to confirm whether the issuing authorities are qualified as independent judicial bodies, within the meaning of the
CJEU case law, before deciding to surrender over the requested person.
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